Slip Op. 98-
UNI TED STATES COURT OF | NTERNATI ONAL TRADE

UNI TED STATES SHOE CORP.
Court No. 94-11-00668
Pl aintiff,
V.
THE UNI TED STATES,

Def endant .

ORDER ESTABLI SH NG CLAI M5 RESOLUTI ON PROCEDURE

Havi ng consi dered defendant’s and various plaintiffs’
proposals for a clainms resolution plan and comments on the
court’s proposed plan to resolve the nunerous suits filed with
the court to recover unconstitutionally exacted Harbor

Mai nt enance Taxes (HMI), the court hereby ORDERS:
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1. Pl an
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1. daimResolution Process for HMI on Exports

Overvi ew

In accordance with its previous determ nations the court
orders imedi ate refund of HMI on exports for paynents received
by Custonms within two years of the filing of a conplaint with the
court seeking the recovery of such paynents. A second refund may
be necessary for ol der HMI paynents related to exports, or for
any quarterly paynent which is in dispute. |In addition, the
court has determned that interest is owing on refunded anounts,
but the United States is entitled to a stay pendi ng appeal of
this issue. Accordingly, if interest is finally determ ned to be
owi ng, the second refund will include paynent for whatever
interest is ow ng.

Fol | owi ng submi ssion of a claimformby a plaintiff, the
United States Custonms Service will performan initial search of
its conputer database for Harbor M ntenance Tax exporter
paynments. Plaintiff will review Custons’ information and, if the
information is not disputed, will receive refunds for the
specified anobunts. Any plaintiff who wi shes to di spute Custons’
information will have an opportunity to do so by submtting
appropriate docunentation to Custons. Cains that cannot be
resol ved after the plaintiffs submt their docunentation wll be
submtted to the court for resolution. Thus, the clains

di sposition process will proceed as foll ows:
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A Recei pt of d ains Forns

Each plaintiff will conplete a claimform (see attached) and

return it to Custons (NOT THE COURT) at

U S. Custons Service

HMI' Ref und C ai m For ns

P. O. Box 68940

| ndi anapolis, I N 46268
by October 15, 1998. Plaintiff wll attach the filed conpl aint
or conplaints to its claimform Custons will process refunds in
chronol ogi cal order by date of filing of plaintiff’'s first

conplaint. Cains filed after October 15, 1998, shall be

processed in the order of receipt of the claimform

B. Phase One - |Initial Review of Al dains
1. Custons’ Verification
Duri ng Phase One of the clainms process, Custons wll inform

plaintiffs of all quarterly paynments within the tinme period
covered by the plan revealed in its database. To acconplish
that, conputer technicians will perform queries of Custons'

dat abase for each exporter listed on the claimform Custons
w Il not search its back-up docunentation during this phase.
Custonms will conplete a report, listing all of the paynents
verified by the database and return the HMI Paynent Report and
Certification (“Certification”) formto plaintiff. (See

attached.)! The Certification will not cover quarterly paynents

' Gven the linmtations of this database, Custons will perform
this initial review based upon the claimformand w thout
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made prior to the two-year statute of limtations period.? The
United States will preserve any records relating to HMI paynents,

regardl ess of date of paynent.

2. Plaintiffs' Review

If it is satisfied with the paynents |listed on Custons'
report, a plaintiff will certify on the sanme formthat it
believes it is entitled to a refund in the amount specified.
Plaintiff will then fill out and sign a judgnent form (see
attached) with the Certification attached and return the formto
t he Departnent of Justice for signing and filing wwth the court.
The judgnent should include a schedule listing all conplaints
related to the refunds. No separate order of consolidation is
required.

3. Schedul e and Entry of Judgnent

Custonms will commence processing of clains forns as soon

docunentation for exporters who nmade paynents directly and in their
own nane. For exporters who used freight forwarders to nake
paynment, in addition to the claimform the name of the freight
forwarder, the nane and exporter identification nunber of the
exporter upon whose behal f paynment was made, a |isting of paynent
amounts by quarter and the CF349 (Quarterly Summary Report) or

ot her suitable information submtted with the paynent may be
submtted with the claimform Wthout this information, it may be
difficult to locate the freight forwarder paynents for which the
exporter is seeking a refund. Customs, however, will query its

dat abase by the EIN on the claimformw thout the additiona
information, but will not nake a paper search at this stage.

2 If litigation results in recovery for earlier tinme periods,
Custons may query its database with regard to such paynents at a
later time to be established by the court.
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after COctober 15, 1998, as it arranges the claimforns by first
conplaint date and is able to query its database. It wll
prepare and send out certifications as they are prepared.

After receipt of the judgnment formfromplaintiff (whether
in Phase | or Phase Il), defendant will have eleven days to file
the judgment with the court.® Custons will build up its response
speed so that after Decenber 15, 1998, Custons shall process no
fewer than 500 clains per nonth. The court expects substanti al
processing of clains prior to Decenber 15, 1998, and that speed
of processing will increase after sone nonths. Custons wll
report to the court nonthly on its progress. The first status
report is due on Novenmber 15, 1998, and every 15'" of the nonth
t hereafter.

C. Phase Two - Disputed d ai ns

Plaintiffs who wish to dispute the paynents verified by
Custons’ database will do so during Phase Two, which will begin
i mredi ately upon conpl eti on of Phase One, but no later than
March 15, 1999. Those plaintiffs wll supply Custons with
docunent ati on supporting their clains for different or additional

paynments. Custons will query its conputer database and perform

3 Only two judgnents per plaintiff are contenplated by
the court. |If quarters falling within the currently recognized
pl an period cannot be resolved in Phase I, plaintiffs have the

option of seeking a judgnent after Phase | and severing disputed
quarters for later resolution or plaintiffs may await the

concl usion of Phase Il in order to obtain maxi mum refund during
this adm ni strative process.
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the additional step of searching its paper records to attenpt to
resolve the dispute. Custons wll then return a revised Harbor
Mai nt enance Tax Paynment Report and Certification formto
plaintiffs within 60 days (tinme subject to adjustnent by the
court). Admnistrative revieww || resolve many disputes. |If
the revised Certification is satisfactory to plaintiffs, they
will then return a judgnent with attached Certification formto

t he Departnent of Justice for signature and filing within 11 days
of receipt.

D. Phase Three - Judicial Review

| f the disputes cannot be resolved, plaintiffs nmay request
judicial resolution by filing a proposed scheduling order with
the court. Procedures established by this plan are not intended
to apply to cases requiring judicial resolution and whatever
substantive or procedural lawis normally applicable will apply.

1. Resol uti on of O her |ssues

Stone Container Corp. v. United States, Court No. 96-10-

02366, and Swisher Int’l., Inc. v. United States, Court No. 95-

03- 00322, have been designated test cases on issues relating to

jurisdiction and statute of limtations including, inter alia,

clains that there is no statute of limtations, a six-year
statute of limtations applies, and there was tolling during the

pendency of class action certification. Florida Sugar Marketing

and Terminal Ass’n, Inc. v. United States, Court No. 98-05-01303,
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is designated a test case on the issue of whether HMI on donestic
shipnents is unconstitutional under the Export C ause.* BMV

Manuf acturing Corp. v. United States, Court No. 97-03-00396, is

designated a test case on whether HMI on inports into Foreign

Trade Zones is perm ssible. Thonson Consuner Electronics, Inc.

V. United States, Court No. 95-03-00277, is designated a test

case on the constitutionality of the HMI on inports in general.
No other HMI test cases will be designated unless a request is
received by the court within 15 days hereof for designation of a
specific case on an issue not covered by a previously designated
test case. The court expects attorneys famliar with this matter
to raise all issues of general applicability which relate to HMI
and whi ch reasonably can be anti ci pat ed.

Any plaintiff who w shes i nmedi ate paynent on clains covered
by a conplaint filed within the two years of paynent but has
i ncluded older clains in its conplaint nust seek severance of the
ol der clains via the judgnent formsubmtted to the court. A new
court nunber will be assigned, and the severed action will be
stayed pending resolution of the applicable test case.

Any HMI claimincluded in a conplaint processed hereunder
whi ch includes clainms related to any non-export natter al so nust

be severed via the judgnent formif imediate judgnent is desired

* For the purposes of this order “export clains” does not
i nclude cl ai rs based on HMI on donestic (interstate) shipments.
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on export clains.

Jane A. Restani
JUDGE

Dat ed: New Yor k, New Yor k

Thi s day of August, 1998.



(2)

Court No.

HARBOR MAINTENANCE TAX REFUND CLAIM FORM

Date of Filing of First Complaint: / /

Month Day Y ear
Instructions. Please supply al of the information requested below. [f payment was made under
more than one name or exporter identification number, please identify all possible names and
EINs. Attach additional sheetsif necessary. Thisform isto be used only by exporterswho
have filed complaintsin the Court of International Trade. Any formssubmitted by
exporterswho do not have a case pending will not be processed.

1. Name of Plaintiff(s):

2. Exporter |dentification Number(s) :

3. Exporter Address(es):

4, Please ligt all complaints and dates of filing in the Court of International Trade covered by
this refund claim form and attach copies to this form.

5. Has the plaintiff previoudly received from the Government any refunds of Harbor
Maintenance Tax payments on exports for any reason? No. Yes.

If the answer is"yes," please specify the dates and amounts of such refunds:

6. Name and Address to which Harbor Tax Maintenance Payment Report and
Certification is to be Mailed:

___ Payment Information or Documentation Supplied by Plaintiff (optional)




Date Authorized Representative of Plaintiff



(3)
HMT SUPPLEMENTAL PAYMENT INFORMATION FORM

If your payments were made by a freight forwarder or other
agent, prompt response may be aided by submission of this
form with your HMT Refund Claim Form.

Exporter Name:

Instructions: Please supply all of the information requested below and attach the requested documentation. |If
payment was made by more than one freight forwarder or agent, please identify all possible freight forwarder
names and EINs. Make additional copies of the form if necessary. Thisform isto be used only by exporters
who have filed complaintsin the Court of International Trade. Any forms submitted by exporterswho do
not have a case pending will not be processed.

1 Attach copies of the CF349 or other suitable forms of information that were submitted
with each HMT payment.

2. Complete the following information:
Freight Forwarder or Freight Forwarder Payment Quarter Payment
Agent’s Name or Agent’s EIN Date Paid Amount
3. Complete certification:

| certify that the above statements and payment infor mation aretrue and accur ate to the best
of my knowledge.




Printed Name and Title Signature and Date



(4)
Court No.

HARBOR MAINTENANCE TAX PAYMENT REPORT AND CERTIFICATION
A. To be completed by Customs:

1. Name of Paintiff (including all known variations):

2. Exporter Identification Number:

3. Quarterly Payments Not Previousy Refunded to Plaintiff

Payment Quarter Amount Paid Date Paid

Total Amount Paid

4. Refunds, If Any. Previousdy Made By Customs

Payment Quarter Amount Refunded Date Refunded

Total Amount Refunded

5. Total Amount Due

Signature of Customs
B. To be completed by plaintiff:
| hereby certify on behalf of plaintiff that, to the best of my knowledge and belief, plaintiff

paid the Harbor Maintenance Tax payments listed in number 3 and is entitled to arefund of those
payments as listed in number 5.




Authorized Representative of Plaintiff
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IN THE UNI TED STATES COURT COF | NTERNATI ONAL TRADE

BEFCORE: THE HONCRABLE JANE A. RESTANI, JUDGE

ABC CORP. g

Plaintiff, g

V. g Court No.
UNI TED STATES, g

Def endant . §

JUDGVENT

Pursuant to the procedures established by Order of the Court
in Slip Op. 98-, it is hereby agreed by counsel for the
parties,

(A Plaintiff, ; and

(B) Defendant, the United States of Anerica ("United
States") that:
1. The cl ains and refunds covered by this Judgnent are

claims in Court No(s). (schedul e attached) relating to

paynments of the Harbor Mintenance Tax (HMI) on exports.



2. The court has jurisdiction under 28 U.S.C. § 1581(i)

(1994).
3. The action was conmenced on
4. The amobunts set forth on the attached Harbor

Mai nt enance Tax Paynment Report and Certification were HMI
paynments for exports that plaintiff has certified were nmade and
t hat have not previously been refunded.

5. Plaintiff is entitled to refunds of the paynments on the
attached Harbor Mai ntenance Tax Paynent Report as provided by | aw

in accordance with the decision in United States v. United States

Shoe Corp., 118 S. C. 1290 (1998).
6. Interest shall be paid on the refunded anounts in
accordance with a schedul e set by the court should appellate

court proceedings in International Business Machines Corp. V.

United States, Court No. 94-10-00625, finally resolve that

interest is owing on HMI' paynents.

7. Al clainms in this action relating to quarters other
t han those covered by the attached Harbor Mi ntenance Tax Paynent
Report or relating to HMI paynents on other than foreign exports
are hereby severed fromthis action (and the actions listed in
the attached schedul e) and designated as Court Nunber [the above-
captioned court nunber] - S.

8. Al'l other non-severed clains in this action are

di sm ssed.



9. Upon entry of judgnent, plaintiff rel eases, waives, and
abandons all cl ains against the defendant, its officers, agents,
and assigns, arising out of all HMI export paynents for the non-
severed quarters identified in the attached Harbor Mintenance
Tax Paynment Report, including, but not limted to, all clains for
costs, attorney fees, expenses, conpensatory danmages, and
exenpl ary damages. Defendant rel eases, waives, and abandons al
clainms, other than fraud, that it may have against plaintiff, or
its officers, agents, or enployees arising out of all HMI export
paynments for the non-severed quarters identified in the attached
Har bor Mai nt enance Tax Paynent Report.

10. Undersigned counsel for the United States and for
plaintiff represent that they are authorized by the United States
and plaintiff, respectively, to consent to this judgnent form

11. The refund checks issued pursuant to this judgnent
shall be mailed to plaintiff within 30 days, care of the

undersi gned attorneys for plaintiff.



12. Each party will bear its own attorney fees, expenses

and costs.
Attorneys for Plaintiff Attorneys for Defendant
Dat e: Dat e:

SO ORDERED

JANE A. RESTAN
Judge



